UNITED STATES DEPARTMENT OF EDUCATION

OFICE OF HUMAN RESOURCES AND ADMIESTRATION

SEP 20 1933

Family Kducational Rights
and Privacy Ace (FERPA)

This 1s 1in rasponse to your ~ letters, recsived in
this Office on and " and to ycur
letter regarding allegations that your

rights under the Family Educational Rights and Privacy Act
(FERPA) had been violated. This Office administers PERPA and is
autherized re invescigate complaints containing specific
allegations of fact giving reasonable cause toc believe that a
violation of FERPA Has occurred,

FERPA i3 a Federal law which affords students the right to have
access to their education records, the right to sasek to have the
records amended, and the right to hava some control over the
disclosurae of information from the records. FERPA generally
Protects a student's privacy interest in "education racords, "
which are broadly defined as those records, files, documents, and
Other materials which contain information directly related to a
student and which are maintained by an educational agency or
institution, or by a person acting for such agency or
institution. FERFA bProvides that education records, or
pPersonally i1centifiable information from such records, may be
disclosed by institutions of postsecondary education to third
Parties only after obtaining prior written consent of the
student. However, there are certain exceptions to the prior
consent requirement.

FERPA was amended ip July 1992 to exclude from the definition of
"education records" records created and maintained by a campus
law enforcement unit for a law enforcement pPurpose. The
amendment ne:ther réquires nor prohibits the release of law
enforcament unit records, but allows schools to feollow their own
policies or applicable State law. Accerdingly, FERPA no longer
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Prevents a campus law enforcement unit from disclosing to outside
parties -- such as -he media -- law enforcement unit records,
including Campus security incident reports, that were creatad by
the campus Llaw enforcement unit for a law enforcement purpose.
The Department is in the process of issuing regulations to
implement this recent change to the law,

This Office has written Dr. Richard Pack, President, University
of New Mexico (University) to advise him of your allegation that
the University violated §99.30 of the FRRPA regulations when it
allowed the ulnauthorized releass of personally identifiable
informatian from your education records. Specifically, we ars
investigating your &llegation that Mr. Brian Polding, Dean of
Students, or scmeone in his office, disclosed information from
your education records to the campus newspaper, the Daily Lobo,
and that the Chief ¢f the University Police Department disclosed
information from your educatiocn records to the Dajly Lobo and to
the Albuquerque Journal. This Office is also investigating your
allegation that Mr. Polding dizclosed a lattrer you wrote to him,
45 part of your therapy, to the Administrator of the Student
Standards and Grievance Committee, who then shared that letter
with the committee. However, as explained more fully below, we
are not investigating the following allegations:

Allegation

In the letter received by thisg Office which
clarifies certain aspects of your complaint, you allege that your
rights under FERPA were violated when the University Police
Department disclosed "police report no. to Mr. Polding,
who thaen put the report into your student records.

15 sion

As explained above, FERPA was amended in July 1992 to exclude
from the definition of "education records” records created and
maintained by a campus law enforcement unit for a law enforcement
Purpose. Accordingly, FERPA does not apply to the University
Police Department record of Your concern and, thus, does not
prevent the University Police Department from disclosing law
enforcement unit records to anyone, including other school
officials.

Additionally, FERPA does not require that a school maintain or
not maintain particular information in a Student's education
records. Such decis.ons are made at the discretion of the
school. Therefore, -t would not be a violation of FERPA for the
Dean of Students to naintain the 1nformation of your concern in
your student fiie. “herefore, we are not investigating this
allegation. ‘ : )
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Allegatiop

You allege that the editor of the Dajly fLobo violated PERPA by
disclosing rriormation regarding the police report to your

Dgggusgiog

FERPA was not intended to apply to campus newspapers or records
malntained by campus newspapers. Rather, FERPA applies to
“education records" maintained by an educational agency or
institution, or by 2 person acting for such agency or
institution. Accorcingly, there is no basis for us to
investigate this allegation.

Al atio

You allege that on Cctober 20, 1992, you were handed a letter of
suspension and debarment from the University bv Mr. Polding in
the precsence of You state that

Discussion

It is not clear from Your allegation whether Mr. Polding
disclosed the 1nformation contained in the letter by discussing
that information . FERPA would not
preclude Mr. Polding from handing you a record in the presence of
another student. In this regard, you have not presented specific
allegations of facet giving reasonable cause to believe that a
violation of FERPA has occurred. Therefore, there is no basis
for us to investigate this allagation.

le i

You state that the University Police report should be removed
from your education records because it contains charges that were
dismissed by court order.

Discussion

Under FERPA, students generally have the right to request the
amendment of information contained in education records which the
student believes to be inaccurate, misleading, or in violation of
his or her privacy. It is the responsibility of the student to
clearly reguest ameniment of the contested portion of the record.
However, a school ig DOt required to amend an education record in
accordance with a student's request. The school is required to
consider the request and to inform the student of its decision.
If the school decides not Lo amend the record as requested by the
student, 1t must inform the student of 1ts decision and of the
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student's riqht to a hearing. If, as a result of the hearing,
the school aqgain decides not to amend the record, the student has
a right to submit a statement to the record setting forth his or
her views regarding the contested record. That statement must
remain with the record for as long as the record is maintained.

However, the opportunity to challenge the contents of the
education records of a student is not unlimited. FERPA was
intended to require only that educational agencies and
instituticns conform to fair record-keeping practices and not to
override the acceptaed standards and procedures for making
academic assessments or decisions of a substantive nature.
Accordingly, the FERPA amendment provisions may be used to
challenge facts that are inaccurately recordsd but may not he
used to challenge grades, evaluations of a student's behavior or
performance, or decisions regarding disciplinary actions or
Proceedings.

Additicnally, as exslained abcya, FERPA does not apply to records
created and maintained by a campus law enforcement unit for a law
enforcement purpose. Accordingly, any records created and
maintained by the Unriversity Police Department regarding you
would not be subject to FERPA and 70U could not seek to amend
those record:.

In your addressed to Mr. Polding, a copy of which
You provided this Office, you stated that you wished to challenge
the information contained in ¢ertain police reports. You
reference a State law entitled the Arrest Record Information Act,
stating in relevant part:

Police Report (charge unlawful carrying of a D.W.)
this charge has been dismissed and under the Arrest
Information Act must be removed from my records . . . Police
Report (charge Public Trespass) this charge has been

dismissed and under the Arrest Information Act must be
removed from my records. ’

Mxr. Robert g. Bienstock, Associate University Counsel, responded
to your request by letter in which he
addressed the specifics of the State law You cited. Because your

was specific to the Arrest Record Information
ACt, [ sugge:st that you make another request to the University,
under FERPA, requesting that the record of your concern bhe
amended. If the University does not respond or refuses to comply
with your request and does not providae You with an opportunity
for a hearing to challenge the record, you may contact this
Office again. enclosing a copy of your letter of request and a
copy Of the University's reply.
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As explained above, records created and maintained by a campus
law enforcement unit are not subject to FERPA. Accordingly, a
student cannot seek to amend information contained in law
enforcement -unit records. Any challenges in this regard under a
State law would have to be addressed by a State entity, not the
U.S. Department of Bducation.

Allegation

You allege that the University's Chief of Police gave anp
lnterview to a reporter for the Albugquerque Journal 'in which he
disclosed intormation frem "your education record along with
confidential hespital records, and false statements."

Discussion

This Office is ihvestigating your allegation that the
University's Chief of Police disclosed to the newspaper
information from your educatjon records Provided to the Poljce
Department by the University. Howevaer, as explained above, the
University Pclice Department would not be prohibited by FERPA
from disclosing information from law forceme upnlt records,
that is, informatiorn created and maintained by the campus police
for law enforcement Purposes. Additionally, we are not
investigating Your zllegation that information from your hospital
records was disclosed to the newspaper. FERPA does not apply to
records created and maintained by hospitals,

Allegation

You allege that your "forced stay" at the University of New
Mexico Mental Health Center and Mr. Polding's "furthrer
requirement [that Ycu] seek psychiatric care, treatment and
testing" is in violation of Your rights under FERPA.

Discuyssion

As explained above, FERPA provides students the right to have
access to the:r education records, the right to Seek to have the
records amended, and the right to have some control over the
disclosure of information from the records. FERPA does not
address an educational institution's decision to require a
student to se=xk medical attention. Therefore, no basis exists
for this 0ffy-e Lo investigate this allegation.

A copy of our letter o Dr. Peck is enclosed, When this Office
has had an OPpOortunity to review Dr. Peck's reply to our letter,
YOu will be advised of the next step in the investigation.
Please refer :o control number in any correspondence
regarding the complaint. -
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I trust that the above adequately explains the scope and

limitationsg of
Office is not i

FERPA as it pertains to Your concerns that thisg
nvestigating. Enclosed for your information is a

fact sheet on FERPA.

Enclosure

cc:VMr, Robert

Sincerely,

Lo/l ot

LeRoy S. Rooker
Director
Family Policy Compliance Office

E. Bienstock

Associate University Counsel



